Update on Non-compete Agreements: Missouri Supreme Court Ruling 
in Healthcare Services of the Ozarks, Inc. v. Copeland

 

 

Private duty agencies may recall that the trial court in this case concluded that the non-compete agreements signed by all of Healthcare Services of the Ozarks, Inc.’s employees were valid and enforceable.  The trial court also decided that two (2) former employees of the Agency doing business as Oxford Healthcare had breached these agreements.  Te judge at the trial, however, also decided that Oxford had failed to show that it suffered damages as a result of the employees’ breach of their non-compete agreements.

 

The Supreme Court of Missouri reversed the trial court’s decision in a decision released on August 8, 2006.  

 

Specifically, the Supreme Court of Missouri concluded as follows:

 

1)      Oxford can enforce non-compete agreements signed by nurse managers who resigned and shortly thereafter began working for a competitor in the same area.

 

2)      Oxford is entitled to damages for patients lost to a competitor as a result of the nurse managers’ breach of non-compete agreements.

 

 

The facts of this case are that the nurse managers, Pearl Walker Copeland and LuAnn Helms, were hired in 1996.  As a condition of continued employment, Oxford required each of them to sign a non-compete agreement.  The agreement precluded the nurse managers from competing with Oxford within a radius of 100 miles from Joplin, Missouri, for a period of two (2) years after leaving the Agency.  The non-compete agreement also prevented them from diverting business or employees from Oxford to competitors during the same two-year period.

 

Copeland and Helms resigned from Oxford in January of the year 2000.  They both gave 30 days advance notice of their resignations.  At the time they resigned, Copeland was a regional director and Helms was the nurse supervisor.  All field nurses reported to Helms.

 

Shortly after their resignations, ASA Healthcare, Inc., doing business as Integrity Home Care, obtained a social services block grant from the Missouri Division of Aging to provide the same type of services that Oxford provided in the same counties in which Oxford provides these services.

 

In its application to provide these services, Integrity stated that it had a certified manager, i.e. Copeland.  A copy of Copeland’s certificate of provider certification training was included in Integrity’s application.

 

Soon after leaving Oxford, Copeland and Helms began working for Integrity.  They attempted to convince a number of Oxford’s employees to leave Oxford to work for Integrity.  Some employees of Oxford resigned and went to work for Integrity.  Some of the clients served by these employees while they worked for Oxford then asked to receive services from Integrity.

 

On appeal, the Missouri Supreme Court agreed with the trail court that the non-compete agreements are valid and enforceable.  Specifically, the Court pointed out that both Copeland and Helm conceded during the trail that “in the home health industry, when an individual in-home nurse leaves one employer for another, patients will typically request that their services be transferred to the nurse’s new employer.”

 

The Court also rejected the nurse managers’ argument that non-compete agreements are not enforceable as a matter of public policy.  The Court also rejected their argument that because Oxford is a non-profit organization, it is not entitled to restrain trade in the conduct of charitable activities.  

 

Specifically, the court stated:  “The simple fact that a corporation is organized for benevolent purposes does not indicate that such corporation does not have protectable business interests…..Oxford’s not-for-profit status has no effect on its ability to protect itself from unfair competition by way of non-compete agreements.”

 

The Court also addressed Oxford’s argument that the trial court mistakenly refused to award the Agency damages for breach of the non-compete agreements.  Agreeing with Oxford, the Court said that “…although the use of Copeland’s certificate is not, in a strict sense, a customer contact, it was an essential element to Integrity’s ability to enter the market and to compete with Oxford for its patients.”

 

With regard to the issue of lost employees, however, the Court found that Oxford was not entitled to damages.  The Court said that Integrity was free to hire any of Oxford’s employees as it prepared to enter the market for home health services.

 

The Court remanded the case back to the trial court with an order to allow Oxford to prove damages it incurred as a result of lost patients.

 

In view of this case, private duty agencies should:   

 

1)      Ask employees to sign non-compete agreements as a prerequisite to hiring in order to increase the likelihood that non-compete agreements will be enforced.
 

2)      Ask current employees to sign non-compete agreements in order to continue their employment and before potential problems with a continued employment relationship are encountered, the company contemplates layoffs, etc.  To the extent that employment continues after employees signed non-compete agreements, they are more likely to be enforced.
 

3)      Periodically review their agreements in light of court decisions like the Oxford case and make amendments to them as needed to help ensure enforcement.
 

Competition among providers continues to "heat up."  Providers cannot afford to lose patients to others when staff members leave to work elsewhere.  All reasonable steps must be taken to ensure that patients are not lost, including the use of non-solicitation and non-compete agreements.
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