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Many home health, hospice and home medical equipment (HME) providers perceive that “patient solicitation” is prohibited.

 

There does not seem to be much agreement in the industry, however, about what constitutes “patient solicitation” except that most providers seem to agree that it involves direct contact with patients regarding the possibility of rendering services to them.

 

First, is solicitation of patients prohibited?  There is no broad prohibition against patient solicitation.  There are, however, activities that providers must avoid in direct communications with patients as follows:

 

(1)   The Office of the Inspector General (OIG) of the U.S. Department of Health and Human Services has clearly stated that providers may not give patients items that exceed $10.00 in value at one time or more than $50.00 dollars annually.

 

(2)   In addition, regulators have also made it clear that providers may not contact potential customers by telephone except under the following circumstances:

 

-
The potential customer has given written permission to the provider to make contact by telephone;

 

-         The provider has furnished items or services to the patient and is contacting the patient with regard to the furnishing of such covered items or services; or

 

-
If the contact is regarding the furnishing of items and services in addition to those already rendered to patients, the provider has furnished at least one (1) item or service to the patient during the 15-month period preceding the date on which providers contact patients.

 

This means that providers cannot contact patients directly unless they have had previous contact with patients or patients have given permission for providers to contact them.

 

 

 

There are, however, a number of activities that providers may erroneously believe are not permitted, including:

 

Patients can call providers directly to request services i.e. self-refer.  Although providers will need orders from physicians to actually render services, they may certainly talk with and visit patients who ask for services directly.  As a courtesy, providers may wish to let patients’ attending physicians know that patients have contacted them directly and that they will be assessing patients’ needs.

 

Providers can send mass mailings to patients.  Home care providers may, for example, want to let patients know about programs of pre-operative or pre-admission visits.  Hospice providers may want to make patients aware that they can now consult with physicians about hospice care prior to making an election of the Medicare hospice benefit.

 

Providers can conduct events that are open to the public or which patients voluntarily attend.  Examples of these types of activities include health fairs or open houses at which manufacturer’s representatives or home medical equipment staff members present information about and/or demonstrate various items of equipment and/or supplies. 


 

Once providers have rendered services to patients, they can have contact with patients to follow up in order to:

 

Assess patients’ satisfaction with services rendered or items received.

 

Educate patients about additional or alternate services and products that may be of interest to patients within the guidelines provided above.  Home care providers may, for example, wish to educate patients and their families about the availability of private duty services when patients no longer qualify for Medicare certified home health.  Hospice providers who also have home care programs may want to make patients and their families aware of these services when patients are temporarily ineligible for the Medicare hospice benefit.

 

While it is certainly appropriate for providers to be cautious about marketing their services, they cannot afford to lose opportunities to provide services in a fiercely competitive environment.

 

(To learn more about the fraud and abuse issues discussed in this article in a book entitled Medicare/Medicaid Fraud and Abuse:  A Practical Guide for Providers, send a check for $30.00 that includes shipping and handling made out to Elizabeth E. Hogue, Esq. to the above address.  More information about fraud and abuse issues is also available in an 80-minute video on this topic produced by Elizabeth Hogue.  To obtain this video, send a check for $105.00 made out to Elizabeth E. Hogue, Esq. that includes shipping and handling to the above address.  To learn more about marketing issues in a book entitled How to Form Alliances Without Violating the Law, send a check for $55.00 that includes shipping and handling made out to Elizabeth E. Hogue, Esq. at the above address.)
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