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The home health industry is generally well-capitalized and profitable.  These characteristics have made home health agencies attractive to buyers. The acquisition of certified home health agencies raises a number of issues that must be addressed in preparation for the completion of acquisitions.  One of the most pressing is: which entity will be responsible for any liabilities for services provided before the sale claimed by Medicare or Medicaid after the acquisition is completed?
Historically, providers attempted to address and resolve this issue through provisions in Purchase Agreements that made it clear that purchasers were acquiring only the assets, not the stock, of agencies being bought.  Purchase Agreements also routinely stated that purchasers would not be responsible for any liabilities related to services provided before the acquisition.  Further, Purchase Agreements typically provided that former owners retained any such liabilities.
A court decision, U.S. v. Vernon Home Health, Inc. et al, U.S. Court of Appeals for the Fifth Circuit, No. 93-4621, June 1, 1994, makes it clear, however, that such provisions may not protect purchasers who utilize the prior owner’s provider number.  In this case, a corporation that purchased the assets of a home health agency was obligated under federal regulations to repay over $30,000 in Medicare overpayments made by the government to the prior owner.  The successor corporation purchased the assets only of the home health agency in March, 1985.  
The purchase agreement specified that the new owner assumed no liabilities, including liabilities associated with outstanding overpayments.  The new owner, however, began using the prior owner’s provider number immediately after the sale in order to avoid any gap in services.

After the sale was completed, the Centers for Medicare and Medicaid Services (CMS) filed a suit against the new owner to recoup overpayments made to the home health agency for the 1984 fiscal year, i.e. prior to the sale.  The new owners argued that a purchaser of corporate assets does not assume liabilities because the imposition of such liabilities would result in a de facto merger that is prohibited under Texas corporate law.


The judge in this case decided in favor of CMS.  Use of the existing provider number by the new owners was evidence that the participation agreement between the old owners and CMS was assigned to the new entity.  According to the Court, an assigned agreement is subject to all applicable federal laws and regulations, including those regarding adjustments for overpayments.  
Because the successor corporation assumed the prior owner’s provider number, the state corporate law provisions on asset purchases that the new owners relied upon to avoid liability were preempted by the federal provisions on assigned agreements.  The successor corporation was, therefore, liable for the overpayment.   

Prospective purchasers may attempt to avoid this type of liability by providing for indemnification by the old owners for any monies it is forced to pay to CMS for overpayments related to services provided by previous owners.  As a practical matter, however, the purchase of all the assets of the agency may mean that the old corporation has no assets to be used to indemnify new owners.  
Thus, a more effective strategy may be to provide that a portion of the purchase price will be withheld and any overpayments paid by the new owners will be charged against the balance of the purchase price.  The “bottom line” is that CMS will take steps to prevent providers from avoiding liabilities in mergers and acquisitions.  Careful planning is needed to ensure that appropriate parties are ultimately responsible for overpayments.
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